Asset Development / Self-Sufficiency Strategies in Illinois 
for Individuals with Disabilities
Trusts for Individuals with Disabilities 
Helpful Hints #7 

Special Needs Trusts are basically arrangements where funds can be invested for a recipient of SSI or Medicaid without losing eligibility for these benefits. A Special Needs Trust cannot give cash directly to the beneficiary, but can pay for services directly and certain exempt resources without causing a loss of benefits eligibility. Federal law differentiates trusts based on whether the trust is established with a beneficiary’s own assets (called first party, d4A, d4C, or OBRA trusts), or established with third party (not the beneficiary’s) assets (usually a parent, grandparent or siblings). This distinction can make a big difference in the required reporting to Social Security and the State of Illinois, the involvement of the Probate Court, as well as who receives any remaining assets upon the death of a beneficiary. 

A “private” first party, or d4A trust is a trust created with the assets of a person who is under the age of 65 and is disabled. The trust is established by a parent, grandparent or guardian or the court (but not funded by them, but rather funded by the beneficiary or by court order). Often these trusts are funded with settlements from personal injury cases, or inheritance not correctly left to a third party trust.  The State of Illinois (or such other states that the beneficiary may reside in during their life) will receive all amounts remaining in the trust upon the death of the beneficiary up to an amount equal to the total Medicaid paid on behalf of the beneficiary. Any remaining monies could go to another party. If the beneficiary has a court appointed guardian, the court must approve all disbursements from the trust.  Even if the beneficiary has no court appointed guardian, the State of Illinois and SSI, may require review of all expenditures.  

A “pooled” first party, or d4C trust is a special needs trust with no age limit, at least currently in Illinois, but in most states, and possibly in the future in Illinois, there will be the same age 65 limitation as there is for d4A discussed above. The trust contains the assets of persons who are disabled. The trust is established and managed by a nonprofit association. The association maintains a separate account for each beneficiary of the trust but pools these accounts for purposes of investment and management of the funds. Upon the death of one of the beneficiaries, all amounts remaining in the one beneficiary’s account, to the extent not retained in the pooled trust and used for administrative expenses, or otherwise allocated to the other, surviving beneficiaries’, separate accounts, are paid to the state to reimburse Medicaid expenditures, in the same manner as in d4A trust. 

The State of Illinois does not have or provide for “Medical Assistance Income Trust” (Miller Trust).

A “private” third party trust, has no age limit, and could be established by anyone, other than the beneficiary, during their life, or upon their death, created for the benefit of a person with a disability.  The third party funding the trust is generally a parent, grandparent, or siblings.  Upon the death of the beneficiary any remaining assets would go to whomever the trust establisher determines.  There is no reimbursement to the state.

A “pooled” third party trust is established and managed by a nonprofit association.  The association maintains a separate account for each beneficiary of the trust, but pools these accounts for purposes of investment and management of the funds.  Upon the death of one of the beneficiaries, the remaining assets do NOT go to the State, but, depending on the particular pooled trust, a portion may be paid to surviving family members, a portion retained by the trust for costs, and a portion allocated to other accounts. 

Individuals with Disabilities Should: 

1. Be aware of the various trust options in Illinois and consult with an attorney who has specialized expertise with Special Needs Trusts for Individuals with Disabilities. 

Parents/Advocates/Case Managers/ Providers Should:
1. Be aware of the various trust options in Illinois.
2. As needed, direct an individual with a disability or their family to consult with an attorney who has specialized expertise with Special Needs Trusts for individuals with disabilities. 
3. Advocate for a statewide pooled special needs trust in Illinois. 

Resources 

1. Illinois Statute:

a. (760 ILCS 5/15.1)
b. (405 ILCS 5/5 105)

2. Attorneys:


    a.
The Special Needs Alliance (www.specialneedsalliance.org): a national 


not for profit organization of experienced special needs planning attorneys 

(membership is by invitation)


    b. 
The Academy of Special Needs Planners 


 
 


(www.specialneedsplanners.com): a “for profit” association of attorneys 


open to all attorneys.


    c. 
The National Academy of Elder Law Attorneys (www.naela.org): has a 


“section” or “sub-group” of attorneys who practice in the area of 



special needs planning.  Membership is open to all attorneys.

Family Benefit Solutions, Inc. www.familybenefitsolutions.com
3. Articles: The following articles can be found on the Special Needs Future                        Planning Website (www.snfp.net):
a. Divorce Article www.snfp.net/miscellaneous-documents.html
b. Guidance & Information Article www.snfp.net/guidance-information-article1.html 
c. A Letter to Fellow Parents www.snfp.net/a-letter-to-parents.html
d. Group Health Insurance for “Adult” Child with Special Needs www.snfp.net/group-health-insurance-for-adult-child-with-special-needs1.html
e. Driver's License Article www.snfp.net/drivers-license-article.html
For more information on other asset development / self-sufficiency strategies, view other Helpful Hints pamphlets at the following website:  www.idhd.org
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